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FINANCE AND CONSTITUTION COMMITTEE

 
AGENDA

 
5th Meeting, 2020 (Session 5)

 
Wednesday 26 February 2020

 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6).
 
1. Declaration of interests: Donald Cameron and George Adam will be invited to

declare any relevant interests.
 
2. Choice of Deputy Convener: The Committee will choose a Deputy Convener.
 
3. Subordinate legislation: The  Committee  will  take  evidence  on  the  Revenue

Scotland and Tax Powers Act 2014 Amendment Regulations 2020 [draft] from—
 

Ben Macpherson, Minister for Public Finance and Migration, and Ewan
Cameron-Nielsen, Team Leader, Fully Devolved Taxes Policy Unit,
Scottish Government.
 

4. Subordinate legislation: Ben  Macpherson,  Minister  for  Public  Finance  and
Migration  to  move-S5M-20744—That  the  Finance  and  Constitution  Committee
recommends that the Revenue Scotland and Tax Powers Act 2014 Amendment
Regulations 2020 (draft) be approved.

 
5. Subordinate legislation: The  Committee  will  take  evidence  on  the  Land  and

Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) Amendment
Order 2020 (SSI 2020/24) from—

 
Ben Macpherson, Minister for Public Finance and Migration, and James
McLellan, Head of Fully Devolved Taxes Policy Unit, Scottish Government.
 

6. Subordinate legislation: Ben  Macpherson,  Minister  for  Public  Finance  and
Migration to move-S5M-20926— That the Finance and Constitution Committee
recommends that the Land and Buildings Transaction Tax (Tax Rates and Tax
Bands) (Scotland) Amendment Order 2020 (SSI 2020/24) be approved.
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Finance and Constitution Committee 

5th Meeting, 2020 (Session 5), Wednesday 26 February 2020 

Subordinate Legislation 

1. The purpose of this paper is to provide background and procedural information
for the Committee’s consideration of the following SSIs—

• The Revenue Scotland and Tax Powers Act 2014 Amendment Regulations
2020; (“the Regulations”) and

• The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland)
Amendment Order 2020 (“the Order”)

2. In advance of formal consideration of both SSIs, the Committee will take
evidence from the Minister for Public Finance and Migration.

3. The Committee has also received a letter from the Law Society of Scotland’s Tax
Law sub-committee providing comment in relation to both instruments and a letter from
Revenue Scotland on the Regulations. The letters are attached as an annexe.

The Revenue Scotland and Tax Powers Act 2014 Amendment Regulations 2020 

4. The Policy Note explains that an LBTT tax return is required to be made within a
30-day period after the effective date of transaction (“the filing date”). The Revenue
Scotland and Tax Powers Act 2014 (RSTPA) provides that the day after the filing date
is referred to as the “penalty date.”

5. Section 161 of the RSTPA provides that the taxpayer would be liable for a daily
£10 penalty if they failed to make an LBTT tax return after the end of a three-month
period starting from the penalty date. The penalty would be chargeable for each day
that the failure to make a return continues during a further 90-day period after the end
of the three-month period after the penalty date.

6. The Policy Note states that the Regulations have been introduced following a
decision by the Upper Tribunal for Scotland in July 2019 regarding the application of
daily penalties in circumstances where Revenue Scotland is not aware that an LBTT
tax return is due until it is submitted. The Tribunal concluded that a single Penalty
Assessment Notice (as currently issued by Revenue Scotland) was not sufficient and
that two separate notices would be required (a notice of liability under section 161 and
an assessment notice under section 179). However, the Tribunal recognised that that
issuing two separate notices would often serve no meaningful purpose and could
cause confusion among taxpayers.

7. The Policy Note states that the Government considers it appropriate to “bring
legislative clarity” by providing that daily penalties related to LBTT returns can be
charged through a single Penalty Assessment Notice.

8. The Regulations therefore amend section 161 to bring it into line with sections
162 and 163 (which address LBTT returns filed 6 and 12 months late respectively).

https://www.legislation.gov.uk/sdsi/2020/9780111043882/contents
https://www.legislation.gov.uk/sdsi/2020/9780111043882/contents
http://www.legislation.gov.uk/ssi/2020/24/contents/made
http://www.legislation.gov.uk/ssi/2020/24/contents/made
https://www.legislation.gov.uk/sdsi/2020/9780111043882/pdfs/sdsipn_9780111043882_en.pdf


FCC/S5/20/5/1 

2 

This negates the need for a notification to be made under section 161 before an 
assessment can be made under section 179. 

9. Whilst there is no statutory duty to consult, the Policy Note states that the
Government has liaised with Revenue Scotland and had exchanges with key
stakeholders in advance of the Regulations being laid.

Parliamentary Procedure 

10. The Regulations are subject to the affirmative procedure under Rule 10.6 of
Standing Orders. Under this procedure, the Parliament has a 40-day period in which
to consider the Regulations, including consideration by a lead committee and the
Delegated Powers and Law Reform Committee (DPLRC).

11. The DPLRC considered the Regulations at its meeting on 4 February October
2019 and determined that there were no issues to report.

12. As lead committee for consideration of the Regulations, the Committee will be
invited to consider the following motion—

• Motion S5M-20744: That the Finance and Constitution Committee
recommends that the Revenue Scotland and Tax Powers Act 2014
Amendment Regulations 2020 [draft] be approved.

13. During formal consideration of the motion, Standing Orders provide that only the
Minister and Members may participate in the debate. In order to inform the
Committee’s consideration of the motion, there will therefore be an opportunity to take
evidence on the Regulations from the Minister and his officials before moving to formal
consideration of the motion.

14. The deadline by which the Committee must report on the Regulations is 12
March.

The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) 
Amendment Order 2020 

15. A new 2% band for non-residential leases where the net present value of rental
income is greater than £2 million was announced in Budget 2020-21.

16. The Policy Note states that the purpose of the Order is to provide for the addition
of this new band. Previously, there were two tax bands for commercial leases with
those valued at less than £150,000 attracting a zero-rate charge and a rate of 1%
being chargeable on leases valued over £150,000.

17. As the Order is subject to the Provisional Affirmative Procedure it came into force
immediately on the day on which it was lodged (7 February 2020). However, it will only
remain in force if the Scottish Parliament approves the Order within 28 days of it having
been made.

18. The Scottish Fiscal Commission (SFC) has forecast that the additional band will
generate additional non-residential revenues of £10 million in 2020-21. The SFC

javascript:WebForm_DoPostBackWithOptions(new%20WebForm_PostBackOptions(%22MAQA_Search$gvResults$ctl00$ctl04$lnkIndividualMotion%22,%20%22%22,%20true,%20%22%22,%20%22%22,%20false,%20true))
http://www.legislation.gov.uk/ssi/2020/24/pdfs/ssipn_20200024_en.pdf
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forecasts that 284 transactions will fall into the new band in 2020-21 which amounts 
to around 5% of the total number of leases. The SFC also forecasts that fewer than 
10 transactions will be lost as a result of a behavioural response to the changes.1 

19. The Policy Note states that there is no statutory requirement to consult on the
Order.

Parliamentary Procedure 

20. The Order is subject to the provisional affirmative procedure. Section 68(4)b of
the LBTT Act 2013 states that such an order—

“ceases to have effect at the expiry of the period of 28 days beginning with the 
date on which it was made unless, before the expiry of that period, the order 
has been approved by resolution of the Parliament.”  

21. The Committee is therefore required to report on the Order by 13 March. Once
the Committee has considered and reported on the Order the Parliament will be invited
to consider a further Scottish Government motion seeking its approval of the Order.

22. The DPLRC considered the Order on 18 February and determined that it did not
need to draw the instrument to the attention of the Parliament.

23. As lead committee for consideration of the Order, the Committee will be invited
to consider the following motion—

• Motion S5M-20926: That the Finance and Constitution Committee
recommends that the Land and Buildings Transaction Tax (Tax Rates and Tax
Bands) (Scotland) Amendment Order 2020 (SSI 2020/24) be approved.

24. As above, during formal consideration of the motion, Standing Orders provide
that only the Minister and members may participate in the debate so there will be an
opportunity to take evidence on the Order from the Minister and his officials before
moving to formal consideration of the motion.

Committee Clerks 
February 2020 

1 https://www.fiscalcommission.scot/wp-content/uploads/2020/02/Scotlands-Economic-and-Fiscal-Forecasts-
February-2020-Non-Residential-LBTT-Leases-Supplementary-Note.pdf 

javascript:WebForm_DoPostBackWithOptions(new%20WebForm_PostBackOptions(%22MAQA_Search$gvResults$ctl00$ctl04$lnkIndividualMotion%22,%20%22%22,%20true,%20%22%22,%20%22%22,%20false,%20true))
https://www.fiscalcommission.scot/wp-content/uploads/2020/02/Scotlands-Economic-and-Fiscal-Forecasts-February-2020-Non-Residential-LBTT-Leases-Supplementary-Note.pdf
https://www.fiscalcommission.scot/wp-content/uploads/2020/02/Scotlands-Economic-and-Fiscal-Forecasts-February-2020-Non-Residential-LBTT-Leases-Supplementary-Note.pdf
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ANNEXE Letter from the Law Society of Scotland to the Convener

Bruce Crawford MSP 
Convener 
Finance and Constitution Committee The Scottish Parliament 

Date: 19 February 2020 
Our Ref: Policy/TAX/LBTT 

Dear Convener,  

The Revenue Scotland and Tax Powers Act 2014 Amendment Regulations 2020 

The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) 
Amendment Order 2020 

We refer to the above and to our previous correspondence of 29 November 2019 
relating to The Revenue Scotland and Tax Powers Act 2014 Amendment 
Regulations 2020. We note that these two sets of Regulations and The Land and 
Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) Amendment Order 
2020 have now been laid before the Scottish Parliament.  

Our Tax Law sub-committee welcomes the opportunity to put forward the following 
comments for consideration by the Committee. 

The Revenue Scotland and Tax Powers Act 2014 Amendment Regulations 2020 
The effect of the Regulations will be to amend the Revenue Scotland and Tax 
Powers Act 2014 to provide for daily penalties related to Land and Buildings 
Transaction Tax (LBTT) returns to be charged by way of a single Penalty 
Assessment Notice.  

As we highlighted in our previous correspondence, daily penalties are typically used 
for annual taxes rather than transactional taxes such as LBTT on purchases of 
property. Daily penalties are generally considered to influence taxpayer behaviour in 
situations where the taxpayer and the tax authority both know that a return must be 
submitted by a particular date. This is the position, for example, for income tax self-
assessment returns where the return has to be submitted by 31 January. If taxpayers 
fail to make their return on time, HMRC issue reminders, and the possible imposition 
of daily penalties is used to encourage the taxpayer to make the return.  

We do not consider that daily penalties are appropriate for situations where the tax 
authority is not aware that a return is required until such time as it is submitted. This 
is the case for LBTT returns for purchases and for the initial grant of a lease, for 
example. The tax authority does not know about the transaction until the return is 
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submitted. Where daily penalties are charged in those circumstances, they cannot 
have the effect of encouraging the taxpayer to submit the return because the return 
has already been submitted. In addition, the purchase or the initial grant of a lease of 
property is not an annual event – daily penalties levied will not influence taxpayer 
behaviour in the future.  
 
As such, we do not consider that LBTT daily penalties should be chargeable at all in 
circumstances where Revenue Scotland do not know that a transaction has 
happened, and a return is required until the return is submitted. Daily penalties 
cannot influence taxpayer behaviour in these circumstances.  
 
In the event that daily penalties are chargeable in such circumstances, we consider it 
is appropriate for there to be a two-stage process – firstly, a warning to the taxpayer 
that penalties will be chargeable if the return is not submitted by the due date, and 
secondly, the issuing of a penalty notice. The current provisions within the Revenue 
Scotland and Tax Powers Act 2014 provide for such a two-stage process. The 
Regulations seek to remove this two stage process, following upon the decisions of 
the Tax Chamber of the First Tier Tribunal for Scotland in Michael Robert Harrison 
and Sharon Ross v Revenue Scotland [2019] FTSTC 5 and Begbies Traynor 
(Central) LLP v Revenue Scotland [2019] FTSTC 4 which determined that the daily 
penalties levied were not valid because the two stage process had not been 
followed.  
 
We consider that removing the two-stage process in the present manner fails to 
properly consider the reasons for having such a process in place. We suggest that 
the focus of a penalty regime should be to influence taxpayer behaviour rather than 
raise revenue.  
 
We recognise that a different approach to daily penalties may be appropriate in the 
context of lease returns other than on the original grant of a lease. In such 
circumstances, both the taxpayer and Revenue Scotland know or ought to know that 
a return is due at each third anniversary of the effective date of the lease or on other 
occasions such as assignation and termination of the lease. Although we accept that 
there is an argument for levying daily penalties, we have however previously 
expressed concerns that the level of penalties in these cases is too high.   
 
In the circumstances, we suggest that the changes to be effected by the present 
Regulations require further consideration and a wider consultation about LBTT 
penalties should be undertaken, including consideration of the level of penalties 
chargeable in relation to LBTT. We have previously informed Scottish Government 
and Revenue Scotland that we are of the view that the level of penalties being 
charged in relation to returns where no tax is payable is disproportionate. It is 



FCC/S5/20/5/1 
 

6 
 
 

particularly disproportionate in relation to a new regime like the 3 yearly lease review 
regime, which taxpayers have not yet got to grips with.  
 
The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) 
Amendment Order 2020 
We note the provisions of this Order. Our comments are restricted to the transitional 
provision (article 3). 
  
Article 3 provides that the Order will not have effect “…if contracts for the land 
transaction have been entered into prior to 6 February 2020”. We consider that it 
would be more appropriate for the reference to be to “a contract” rather than 
“contracts”. For each land transaction, there is only a single contract, rather than a 
number of contracts. 
 
This suggested wording (“contract”) reflects the wording used when Additional 
Dwelling Supplement was introduced – see section 3 of the Land and Buildings 
Transaction Tax (Amendment) (Scotland) Act 2016.   
 
In addition, we suggest that more appropriate wording might be: “…if a contract for 
the land transaction has been concluded prior to 6 February 2020.” This would help 
to avoid any difficulty in assessing when a contract is “entered into”.  
 
We also note that the transitional rules do not make any reference to whether a 
contract concluded before the relevant date (in this case 6 February 2020) has been 
varied or assigned. We believe that a pre-6 February 2020 contract should only 
result in the old LBTT rates applying if that contract has not been assigned or varied.   
   
If we can be of any assistance or can provide any further information or explanation, 
please do not hesitate to contact me.  

 

 

Yours faithfully, 
 
Alison McNab 
Secretary to Tax Law Sub-committee 
 
 
 
Copy to: Kate Forbes, Cabinet Secretary for Finance; Ben Macpherson, Minister for 
Public Finance and Migration 
 



  

 

 

 

 

 

 

 

 

Revenue Scotland 

PO Box 24068 
Victoria Quay 

Edinburgh 
EH6 9BR 

 
Tel: 03000 200 310 
www.revenue.scot 

Bruce Crawford MSP  
Convener  
Finance and Constitution Committee  
The Scottish Parliament  
Edinburgh  
EH99 1SP  
 
Finance.Constitution@parliament.sco
t   
 
21 February 2019 
 
Dear Mr Crawford 
 

THE REVENUE SCOTLAND AND TAX POWERS ACT 2014 AMENDMENT 
REGULATIONS 2020 

I am writing regarding the Revenue Scotland and Tax Powers Act 2014 Amendment 
Regulations 2020, to provide some background that gave rise to the need for the 
Regulations and to lend Revenue Scotland’s support for the Regulations as the 
Committee considers them.   

Members of the Committee will be well aware that since 2012, the design and delivery 
of Scotland’s devolved taxes have been helpfully steered by a number of principles 
derived from Adam Smith’s work on ‘The Wealth of Nations’ in 1776.  These principles 
include ‘certainty’ for taxpayers and ‘efficiency’ of process for both the tax authority 
and taxpayers.  We are conscious that the approach to providing for and issuing tax 
penalties should recognise these principles. In Revenue Scotland’s view, the 
Regulations will help to align the provision of Land and Buildings Transaction Tax 
(LBTT) daily penalties to these principles by providing greater clarity to taxpayers 
through a more a simplified and more administratively efficient process. 

The Land and Buildings Transaction Tax (Scotland) Act 2013 requires that tax returns 
must broadly be made within 30 days of the day after the transaction.  If the return is 
not made by this time, the Revenue Scotland and Tax Powers Act 2014 (RSTPA) 
provides that an initial penalty of £100 is due.  Section 161 of RSTPA provides that if a 
failure to submit a tax return continues after the end of three months, beginning with 
the initial penalty date, daily penalties of £10 a day can also be imposed for up to 90 
days.  

https://www.revenue.scot/
mailto:Finance.Constitution@parliament.scot
mailto:Finance.Constitution@parliament.scot


  

 

Section 161(1)(c) states that Revenue Scotland must give notice to the taxpayer 
specifying the date from which the penalty is payable.  Separately, Section 179 of 
RSTPA provides that, when a taxpayer becomes liable to a penalty, Revenue 
Scotland must: (a) assess the penalty; (b) notify the person; and (c) state in the notice 
the period, or the transaction, in respect of which the penalty is assessed. 

On 4 July 2019, the Upper Tribunal for Scotland (Tax Chamber) (UTS) published a 
decision regarding the application of daily penalties in circumstances where Revenue 
Scotland would not have been aware that a tax return was due until it was actually 
submitted. The UTS concluded that the provisions of the RSTPA were such that a 
single Penalty Assessment Notice, as was being used by Revenue Scotland to issue 
daily penalties, was not sufficient to provide both a notice of liability (under Section 
161(1)(c)) of RSTPA and an assessment notice (under Section 179), and accordingly, 
two separate notices are required. 

The UTS noted that two separate notices would however serve no useful function in 
most LBTT daily penalties for late returns and, could be potentially confusing for the 
taxpayer, possibly involving them in making a redundant, additional appeal. The UTS 
also noted that, while issuing a single notice used by Revenue Scotland was not the 
correct process, the notice itself did contain all the appropriate information that would 
otherwise be contained in two separate notices. 

Revenue Scotland gave careful consideration to the decision and its operational 
implications for current and future cases.  Accordingly, cases in a similar position to 
that considered by the UTS are now being dealt with by means of a two-stage 
process, which is neither desirable nor administratively efficient.  The UTS decision did 
not involve any re-consideration of previously paid penalties. 

Revenue Scotland also took the decision not to refund any previous LBTT daily 
penalties that had been issued on the grounds that the returns were late and the 
penalties did apply.  Revenue Scotland remains conscious of ensuring that taxpayers 
as a whole are treated fairly and took into account in reaching this decision that 
taxpayers had always had opportunities to request a review of the decisions made in 
their case and had not otherwise been disadvantaged by the previous administrative 
process adopted.  

There are two distinct types of cases where LBTT daily penalties may apply; those 
where Revenue Scotland does not know that a return is due, and those where it does.  
In the former, which represents most cases,  Revenue Scotland will not know that a 
return is due on a land transaction until the return is actually submitted to Revenue 
Scotland.  Accordingly, Revenue Scotland cannot determine that that return was late 
until it is received and cannot issue a meaningful notice of liability as required by 
Section 179 of RSTPA.   

Revenue Scotland therefore agrees with the UTS, that serving two notices serves no 
useful purpose and may cause the taxpayer confusion.   

Revenue Scotland has worked closely with Scottish Government officials on the 
provisions of the Regulations, the key purpose of which is to bring the provisions of 
Section 161 of RSTPA into alignment with the other penalty provisions and allow for 
LBTT daily penalties to be administered using a single Penalty Assessment Notice. 



  

 

The latter type of case is where returns deal with the review of the tax position for 
lease transactions on a three yearly cycle.  In those cases, Revenue Scotland is 
aware that a tax return is due as three years has elapsed since the original return was 
made and the tax position is due for review.  In such cases, our practice is to: 

• Issue a reminder letter to taxpayers approximately 12 weeks before the filing 
date.  Where a return is submitted late, an initial £100 penalty is issued. 

• Issue a further reminder letter approximately 3 weeks prior to the taxpayer 
incurring a daily penalty. 

• Issue a letter in accordance with Section 161 of RSTPA, followed by a penalty 
assessment notice for the appropriate amount of daily penalty (that is, the notice 
required under Section 179 of RSTPA). 
 

For the transactions where Revenue Scotland is not aware that a return is due, 
Revenue Scotland fully supports the implementation of a process involving a single 
Penalty Assessment Notice for LBTT daily penalties.  However, even if the 
Regulations are passed Revenue Scotland will continue to prompt taxpayers to make 
their three yearly lease review returns. 

I hope this clarifies the background to, and purpose of, the regulations being 
considered by the Committee and leads to a simpler and more efficient process for 
issuing LBTT daily penalties. 

Yours sincerely, 

 

pp. Michael Paterson, Head of Tax (by email) 

 

 

Elaine Lorimer 

Chief Executive  

Revenue Scotland 

 

cc. Minister for Public Finance and Migration 
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